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§ 275.01 Consent to service of proc-
ess to be furnished by nonresident
brokers or dealers and by nonresident
general partners or managing agents of
brokers or dealers. (a) Each nonresi-
dent broker or dealer iegistered or
applying for registration pursuant to sec-
tion 15 (b) of the Securities Exchange
Act of 1934, each nonresident general
partner of a broker or dealer partner-
ship which is registered or applying for
registration, and each nonresident man-
aging agent of any other unincorporated
broker or dealer which is registered or
applying for registration, shall furnish
to the Commission, in a form prescribed
by or acceptable to it, a written irrevoca-
ble consent and power of attorney which
(1) designates the Securities and Ex-
change Commission as an agent upon
whom may be served any process, plead-

ings, or other papers in any civil suit or
action brought in any appropriate court
in any place subject to the jurisdiction
of the United States, with respect to
any cause of action (i) which accrues
dur .g the period beginning when such
broker or dealer becomes registered pur-
suant to section 15 of the Securities
Exchange Act of 1934 and the rules and
regulations thereunder and ending either
when such registration is cancelled or
revoked, or when the Commission re-
ceives from such broker or dealer a notice
to withdraw from such registration,
whichever is earlier, (ii) which arises
out of any activity, in any place subject
to the jurisdiction of the United States,
occurring in connection with the conduct
of business of a broker or dealer, and
(iii) which is founded, directly or indi-
rectly, upon the provisions of the Securi-
ties Act of 1933, the Securities Exchange
Act of 1934, the Trust Indenture Act
of 1939, the Investment Company Act of
1940, the Investment Advisers Act of
1940, or any rule or regulation under any
of said Acts; and (2) stipulates and
agrees that any such civil suit or action
may be commenced by the service of
process upon the Commission and the
forwarding of a copy thereof as provided
in paragraph (c) of this section, and
that the service as aforesaid of any such
process, pleadings, or other papers upon
the Commission shall be taken and held
in all courts to be as valid and binding
as if due personal service thereof had
been made.

(b) The required consent and power
of attorney shall be furnished to the
Commission within the following period
of time:

(1) Each nonresident broker or dealer
registered at the time this section be-
comes effective, and each nonresident
general partner or managing agent of
an unincorporated broker or dealer
registered at the time this section be-
comes effective, shall furnish such con-
sent and power of attorney within 60
days after such date;

(2) Each broker or dealer applying for
registration after the effective date of
this section shall furnish, at the time
of filing such application, all the con-
sents and powers of attorney required
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to be furnished by such broker or dealer
and by each general partner or manag-
ing agent thereof: Provided, however,
That where an application for registra-
tion of a broker or dealer is pending at
the time this section becomes effective
such consents and powers of attorney
shall be furnished within 30 days after
this section becomes effective..

(3) Each broker or dealer registered
or applying for registration who or
which becomes a nonresident broker or
dealer after the effective date of this
section, and each general partner or
managing agent, of an unincorporated
broker or dealer registered or applying
for registration, who becomes a non-
resident after the-effective date of thms
section, shall furnish such consent and
power of attorney within 30 days there-
after.

(c) Service of any process, pleadings,
or other papers on the Commission-un-
der this section shall be made by deliver-
ing the requisite number of copies therof
to the Secretary of the Commission or
to such other person as the Commission
may authorize to act in its behalf.
Whenever any process, pleadings or other
papers as aforesaid are served upon the
Commission, it shall promptly forward
a copy thereof by registered mail to the
appropriate defendants at their last ad-
dress of record filed with the Commission.
The Commission shall be furnished a
sufficient number of copies for such pur-
pose, and one copy for its file.

(d) For purposes of this section the
following definitions shall apply:

(1) The term "broker" shall have the
meaning set out in section 3 (a) (4) of
the Securities Exchange Act of 1934.

(2) The term "dealer" shall have the
meaning set out in section 3 (a) (5) of
the Securities Exchange Act of 1934.

(3) The term "managing agent" shall
mean any person, including a trustee,
who directs or manages or who partici-
pates in the directing or managing of
the affairs of any unincorporated organi-
zation or association which is not a
partnership.

(4) The term "nonresident broker or
dealer" shall mean (i) in the case of
an individual, one who resides in or has
his principal place of business in any
place not subject to the jurisdiction of
the United States; (ii) in the case of a
corporation, one incorporated in or hav-
ing its principal place of business in any
place not subject to the jurisdiction of
the United States; (iii) in the case of a
partnership or other unincorporated or-
ganization or association, one having its
principal place of business in any place
not subject to the jurisdiction of the
United States.

(5) A general partner or managing
agent of a broker or dealer shall be
deemed to be a nonresident if he resides
in any place not subject to the jurisdic-
tion of the United States.
(Sec. 211, 54 Stat. 855; 15 U. S. C. 80b-11.
Interprets ci, applies secs. 19, 23, 48 Stat. 85,
as amended, 901, as amended, sec. 319, 53
Stat. 1173, sec. 38, 54 Stat. 841; 15 U. S. C.
77s, 78w, 77sss, 80a-37)

CODUCATION: § 275.01 was added, 18 F. R.
2582, May 2, 1953. Subsequently, paragraph
(a) was amended to read as set forth above,
23 F. R. 9691, Dec. 16, 1958.

§ 275.02 Consent to service of process
to be furnished by non-resident invest-
ment advisers and by non-resident in-
vestment general partners 6r managing
agents of investment advisers. (a) Each
non-resident investment adviser regis-
tered or applying for registration pursu-
ant to section 203 of the Investment Ad-
visers Act of 1940, each non-resident
general partner of on investment adviser
partnership which is registered or apply-
ing for registration, and each non-resi-
dent managing agent of any other unin-
corporated investment adviser which is
registered or applying for registration,
shall furnish to the Commission, in a
form prescribed by or acceptable to it. a
written irrevocable consent and power
of attorney which (1) designates the Se-
curities and Exchange Commission as an
agent upon whom may be served any
process, pleadings, or other papers in any
civil suit or action brought in any appro-
priate court in any place subject to the
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jurisdiction of the United States, where
the cause of action (i) accrues on or after
the effective date of this section, (ii)
arises out of any actiyity, in any place
subject to the jurisdiction of the United
States, occurring in connection with the
conduct of business of an investment ad-
viser, and (iii) is founded, directly or in-
directly, upon the provisions of the Se-
curities Act of 1933, the Securities Ex-
change Act of 1934, the Trust Indenture
Act of 1939, the Investment Company Act
of 1940, the Investment Advisers Act
of 1940, or any rule or regulation under
any of said acts; and (2) stipulates and
agrees that any such civil suit or action
may be commenced by the service of
process upon the Commission and the
forwarding of a copy thereof as pro-
vided in paragraph (c) of this section,
and that the service as aforesaid of any
such process, pleadings, or other papers
upon the Commission shall be taken and
held in all courts to be as valid and bind-
ing as if due personal service thereof had
been made.

(b) The required consent and power
of attorney shall be furnished to the
Commission within the following period
of time:

(1) Each non-resident investment ad-
viser registered at the time this section
become effective, and each non-resident
general partner or managing agent of
an unincorporated investment adviser
registered at the time this section be-
comes effective, shall furnish such con-
sent and power of attorney within 60
days after such date;

(2) Each investment adviser applying
for registration after the effective date
of this section shall furnish, at the time
of filing such application, all the con-
sents and powers of attorney required to
be furnished by such investment adviser
and by each general partner or manag-
ing agent thereof: Provided, however,
That where an application for registra-
tion of an investment adviser is pending
at the time this rule becomes effective
such consents and powers of attorney
shall be furnished within 30 days after
this section becomes effective.

(3) Each investment adviser registered
or applying for registration who or which
becomes a non-resident investment ad-
viser after the effective date of this
section, and each general partner or
managing agent, of an unincorporated
investment adviser registered or apply-
ing for registration, who becomes a non-
resident after the effective date of this
section shall furnish such consent and
power of attorney within 30 days there-
after.

(c) Service of any process, pleadings
or other papers on the Commission under
this section shall be made by delivering
the requisite number of copies thereof to
the Secretary of the Commission or to
such other person as the Commission
may authorize to act in its behalf.
Whenever any process, pleadings or other
papers as aforesaid are served upon the
Commission, it shall promptly forward
a copy thereof by registered mail to
the appropriate defendants at their last
address of record filed with the Commis-
sion. The Commission shall be furnished
a sufficient number of copies for such
purpose, and one copy for its file.

(d) For purposes of this section the
following definitions shall apply:

(1) The term "investment adviser"
shall have the meaning set out in section
202 (a) (11) of the Investment Advisers
Act of 1940.

(2) The term "managing agent" shall
mean any person, including a trustee,
who directs or manages or who partici-
pates in the directing or managing of
the affairs of any unincorporated organ-
ization or association which is not a part-
nership.

(3) The term 'non-resident invest-
ment adviser" shall mean (1) In the case
of an individual, one who resides in or
has his principal place of business in any
place not subject to the jurisdiction of
the United States; (ii) in the case of a
corporation, one incorporated in or hav-
ing its principal place of business in any
place not subject to the jurisdiction of
the United States; (iii) in the case of a
partnership or other unincorporated or-
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ganization or association, one having its
principal place of business in any place
not subject to the jurisdiction of the
United States.

(4) A general partner or managing
agent of an investment adviser shall be
deemed to be a nonresident if he resides
In any place not subject to the jurisdic-
tion of the United States.
(Sec. 211, 54 Stat. 855; 15 U. S. C. 80b-11.
Interprets or applies secs. 19, 23, 48 Stat. 85,
as amended, 901, as amended, sec. 319, 53
Stat. 1173, sec. 38, 54 Stat. 841; 15 U. S. C.
77s, 78w, 77sss, 80a-37) (19 F. R. 4300, July
14, 19541

§ 275.203-1 Application for registra-
tion of investment adviser. (a) An
application for registration of an invest-
ment adviser filed pursuant to section
203 (c) or 203 (f) of the act shall be filed
on Form ADV in accordance with the
instructions contained therein.

(b) A Form ADV filed by an Invest-
ment-adviser partnership which is not
registered when such form is filed and
which succeeds to and continues the
business of a predecessor partnership
registered as an investment adviser shall
be deemed to be an application for regis-
tration even though designated as an
amendment If it is filed to reflect the
changes in the partnership and to fur-
nish required information concerning
any new partners.
119 F. R. 4079, July 3, 19541

§ 275.203-2 Adoption of Form 3-R
for application for registration as an in-
vestment adviser formed as a successor
to a registered investment adviser. [Re-
voked, 19 F. R. 4079, July 3. 1954]

§ 275.203-2 Withdrawal from regis-
tration. [Redesignated] (See codifica-
tion note to § 275.203-3.)

§ 275.203-3 Withdrawal from regis-
tration. [Redesignated]

CODMF'CAATON: Former § 275.203-3 was re-
designated § 275.203-2. 19 F. R. 4079, July 3.
1954.

§ 275.204-1 Supplement and amend.
ments to applications.

(a) Supplement. Every investment
adviser whose registration is effective on
May 1, 1961, or whose application for
registration is pending on that date,
shall file a supplement on Form
ADV-SUP not later than June 30, 1961.

(b) Amendment. If the information
contained in any application for regis-
tration filed on Form ADV, in any
amendment filed on such form, or in any
supplement filed on Form ADV-SUP, be-
comes inaccurate for any reason, the in-
vestment adviser shall promptly file an
amendment on Form ADV correcting
such information.

(c) Report. Every supplement and
amendment required to be filed by a
registered investment adviser under this
rule shall constitute a "report" within
the meaning of sections 2n4 and 207 of
the act.

Codification: 275.204-1 was re-
vised, 19 F.R. 4079, July 3, 1954. Sub-
sequently, paragraphs (a) and (b) were
amended, 26 F.R. 1212, Feb. 11, 1961.

§ 275.204-2 Books and records to be
maintained by investment advisers.

(a) Every investment adviser who
makes use of the mails or of any means
or instrumentality of interstate com-.
merce in connection with his or its busi-
ness as an investment adviser (other
than one specifically exempted from reg-
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istration pursuant to section 203(b) of
the Act) shall make and keep true, ac-
curate and current the following books
and records relating to his investment
advisory business:

(1) A journal or journals, including
cash receipts and disbursements records,
and any other records of original entry
forming the basis of entries in any
ledger.

(2) General and auxiliary ledgers (or
other comparable records) reflecting as-
set, liability, reserve, capital, income and
expense accounts.

(3) A memorandum of each order
given by the investment adviser for the
purchase or sale of any security, of any
instruction received by the investment
adviser concerning the purchase, gale,
receipt or delivery of a particular se-
curity, and of any modification or can-
cellation of any such order or instruc-
tion. Such memoranda shall show the
terms and conditions of the order, in-
struction, modification or cancellation;
shall identify the person connected with
the investment adviser who recom-
mended the transaction to the client and
the person who placed such order; and
shall show the account for which en-
tered, the date of entry, and the bank,
broker or dealer by or through whom ex-
ecuted where appropriate. Orders en-
tered pursuant to the exercise of discre-
tionary power shall be so designated.

(4) All check books, bank statements,
cancelled checks and cash reconcilia-
tions of the investment adviser.

(5) All bills or statements (or copies
thereof), paid or unpaid, relating to the
business of the investment adviser as
such.

(6) All trial balances, financial state-
ments, and internal audit working pa-
pers relating to the business of such
investment adviser.

(7) Originals of all written communi-
cations received and copies of all written
communications sent by such invest-
ment adviser relating to (i) any recom-
mendation made or proposed to be made
and any advice given or proposed to be
given, (ii) any receipt, disbursement or
delivery of funds or securities, or (iii)
the placing or execution of any order to
purchase or sell any security: Provided,
however, (a) That the investment ad-
viser shall not be required to keep any
unsolicited market letters and other sim-
ilar communications of general public
distribution not prepared by or for the
investment adviser, and (b) that if the
investment adviser sends any notice, cir-
cular or other advertisement offering
any report, analysis, publication or other
investment advisory service to more than
10 persons, the investment adviser shall
not be required to keep a record of the
names and addresses of the persons to
whom it was sent; except that if such
notice, circular or advertisement is dis-
tributed to persons named on any list,
the investment adviser shall retain with
the copy of such notice, circular or ad-
vertisement a memorandum describing
the list and the source thereof.
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(8) A list or other record of all ac-
counts in which the investment adviser
is vested with any discretionary power
with respect to the funds, securities or
transactions of any client.

(9) All powers of attorney and other
evidences of the granting of any discre-
tionary authority by any client to the
investment adviser, or copies thereof.

(10) All written agreements (or copies
thereof) entered into by the investment
adviser with any client or otherwise re-
lating to the business of such investment
adviser as such.

(11) A copy of each notice, circular,
advertisement, newspaper article, invest-
ment letter, bulletin or other communi-
cation recommending the purchase or
sale of a specific security, which the
investment adviser circulates or distri-
butes, directly or indirectly, to 10 or more
persons (other than investment super-
visory clients or persons connected with
such investment adviser), and if such
notice, circular, advertisement, news-
paper article, investment letter, bulletin,
or other communication does not state
the reasons for such recommendation, a
memorandum of the investment adviser
indicating the reasons therefor.

(b) If an investment adviser subject
to paragraph (a) of this section has
custody or possession of securities or
funds of any client, the records required
to be made and kept under paragraph
(a) above shall include:

(1) A journal or other record showing
all purchases, sales, receipts and deliver-
ies of securities (including certificate
numbers) for such accounts and all
other debits and credits to such accounts.

(2) A separate ledger account for each
such client showing all purchases, sales,
receipts and deliveries of securities, the
date and price of each purchase and sale,
and all debits and credits.

(3) Copies of confirmations of all
transactions effected by or for the ac-
count of any such client.

(4) A record for each security in
which any such client has a position,
which record shall show the name of
each such client having any interest in
such security, the amount or interest
of each such client, and the location of
each such security.

(c) Every investment adviser subject
to paragraph (a) of this section who
renders any investment supervisory or
management service to any client shall,
with respect to the portfolio being super-

vised or managed and to the extent that
the information is reasonably available
to or obtainable by the investment ad-
viser, make and keep true, accurate and
current:

(1) Records showing separately for
each such client the securities purchased
and sold, and the date, amount and price
of each such purchase and sale.

(2) For each security in which any
such client has a current position, infor-
mation from which the investment ad-
viser can promptly furnish the name of
each such client, and the current amount
or interest of such client.

(d) Any books or records required by
this section may be maintained by the
investment adviser in such manner that
the identity of any client to whom such
investment adviser renders investment
supervisory services is indicated by nu-
merical or alphabetical code or some
similar designation.

(e) (1) All books and records required
to be made under the provisions of para-
graphs (a) to (c) (1) of this section shall
be maintained and preserved in an easily
accessible place for a period of not less
than five years from the end of the fiscal
year during which the last entry was
made on such record, the first two years
in an appropriate office of the investment
adviser.

(2) Partnership articles and any
amendments thereto, articles of incorpo-
ration, charters, minute books, and stock
certificate books of the investment ad-
viser and of any predecessor, shall be
maintained in the principal office of the
investment adviser and preserved until
at least three years after termination of
the enterprise.

(f) An investment adviser subject to
paragraph (a) of this section, before
ceasing to conduct or discontinuing busi-
ness as an investment adviser shall ar-
range for and be responsible for the
preservation of the books and records
required to be maintained and preserved
under this section for the remainder of
the period specified in this section, and
shall notify the Commission in writing,
at its principal office, Washington 25,
D.C., of the exact address where such
books and records will be maintained
during such period.

(g) After a record or other document
has been preserved for two years a pho-
tograph on film may be substituted for
the balance of the required time.
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(h) (1) Any book or other record
made, kept, maintained and preserved
in compliance with §§ 240.17a-3 and
240.17a-4 of this chapter under the Se-
curities Exchange Act of 1934, which is
substantially the same as the book or
other record required to be made, kept,
maintained and preserved under this
section, shall be deemed to be made, kept,
maintained and preserved in compliance
with this section.

(2) A record made and kept pursuant
to any provision of paragraph (a) of this
section, which contains all the infor-
mation required under any other provi-
sion of paragraph (a) of this section,
need not be maintained in duplicate in
order to meet the requirements of the
other provision of paragraph (a) of the
section.

(i) As used in this section the term
"discretionary power" shall not include
discretion as to the price at which or
the time when a transaction is or is to
be effected, if, before the order is given
by the investment adviser, the client has
directed or approved the purchase or
sale of a definite amount of the particu-
lar security.
(Sec. 204, 54 Stat. 852, as amended, 15 U.S.C.
80b-4; sec. 211(a), 54 Stat. 855, as amended,
15 U.S.C. 80b-11) [26 F.R. 5002, June 6,
1961]
§ 275.206(4)-l Advertisements by in-

vestment advisers.

(a) It shall constitute a fraudulent,
deceptive, or manipulative act, practice
or course of business within the meaning
of section 206(4) of the Act, for any
investment adviser, directly or indirectly,
to publish, circulate or distribute any
advertisement:

(1) Which refers, directly or indi--
rectly, to any testimonial of any kind
concerning the investment adviser or
concerning any advice, analysis, report
or other service rendered by such in-
vestment adviser; or

(2) Which refers, directly or indi-
rectly, to past specifiq recommendations
of such investment adviser which were
or would have been profitable to any
person: Provided, however, That this
shall not prohibit an advertisement
which sets out or offers to furnish a list
of all recommendations made by such
investment adviser within the imme-
diately preceding period of not less than
one year if such advertisement, and such
list if it is furnished separately: (i) state
the name of eaoh such security recom-
mended, the date and nature of each

such recommendation (e.g., whether to
buy, sell or hold), the market price at
that time, the price at which the recom-
mendation was to be acted upon, and
the market price of each such security
as of the most recent practicable date,
and (ii) contain the following caution-
ary legend on the first page thereof in
print or type as large as the largest print
or type used in the body or text thereof:
"it should not be assumed that recom-
mendations made in the future will be:
profitable or will equal the performance
of the securities in this list"; or

(3) Which represents, directly or in-
directly, that any graph, chart, formula
of other device being offered can in and
of itself be used to determine which
securities to buy or sell, or when to buy
or sell them; or which represents, di-
rectly or indirectly, that any graph,
chart, formula or other device being
offered will assist any person in making
his own decisions as to which securities.
to buy or sell, or when to buy or sell
them, without prominently disclosing in
such advertisement the limitations
thereof and the difficulties with respect
to its use; or

(4) Which contains any statement to
the effect that any report, analysis,' or
other service will be furnished free or
without charge, unless such report,
analysis or other service actually is or
will be furnished entirely free and with-
out any condition or obligation, directly
or indirectly; or

(5) Which contains any untrue state-
ment of a material fact, or which is
otherwise false or misleading.

(b) For the purposes of this section
the term "advertisement" shall include
any notice, circular, letter or other writ-
ten communication addressed to more
than one person, or any notice or other
announcement in any publication or by
radio or television, which offers (1) any
analysis, report, or publication concern-
Ing securities, or which is to be used in
making any determination as to when
to buy or sell any security, or which se-
curity to buy or sell, or (2) any graph,
chart, formula or other device to be used
in making any determination as to when
to buy or sell any security, or which se-
curity to buy or sell, or (3) any other
investment advisory service with regard
to securities.
(Sec. 206, 54 Stat. 852, as amended, 15 U.S.C.
80b-6; sec. 211, 54 Stat. 855, as amended, 15
U.S.C. 80b-11)

[26 F.R. 10549, Nov. 9, 1961]
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§ 275.206(4)-2 Custody or possession
of funds or securities of clients.

(a) It shall constitute a fraudulent,
deceptive or manipulative act, practice
or course of business within the meaning
of section 206(4) of the Act for any
investment adviser who has custody or
possession of any funds or securities in
which any client has any beneficial in-
terest, to do any act or take any action,
directly or indirectly, with respect to
any such funds or securities, unless:

(1) All such securities of each such
client are segregated, marked to identify
the particular client who has the bene-
ficial interest therein, and held in safe-
keeping in some place reasonably free
from risk of destruction or other loss;
and

(2) () All such funds of such clients
are deposited in one or more bank ac-
counts which contain only clients' funds,
(ii) such account or accounts are main-
tained in the name of the investment ad-
viser as agent or trustee for such clients;
and (iii) the investment adviser main-
tains a separate record for each such
account which shows the name and ad-
dress of the bank where such account
is maintained, the dates and amounts of
deposits in and withdrawals from such
account, and the exact amount of each
client's beneficial interest in such ac-
count; and

(3) Such investment adviser, immedi-
ately after accepting custody or posses-
sion of such funds or securities from any
client, notifies such client in writing of
the place and manner in which such
funds and securities will be maintained,
and thereafter, if and when there is any
change in the place or manner in which
such funds or securities are being main-

tained, gives each such client written
notice thereof; and

(4) Such investment adviser sends to
each client, not less frequently than once
every 3 months, an itemized statement
showing the funds and securities in the
custody or possession of the investment
adviser at the end of such period, and
all debits, credits and transactions in
such client's account during such period;
and

(5) All such funds and securities of
clients are verified by actual examina-
tion at least once during each calendar
year by an independent public account-
ant at a time which shall be chosen by
such accountant without prior notice to
the investment adviser. A certificate of
such accountant stating that he has
made an examination of such funds and
securities, and describing the nature and
extent of such examination, shall be
filed with the Commission promptly
after each such examination.

(b) This section shall not apply to an
investment adviser also registered as a
broker-dealer under section 15 of the
Securities Exchange Act of 1934 if (1)
such broker-dealer is subject to and in
compliance with § 240.15c3-1 under the
Securities Exchange Act of 1934, or (2)
such broker-dealer is a member of an
exchange whose members are exempt
from § 240.15c3-1 under the provisions
of paragraph (b) (2) thereof, and such
broker-dealer is in compliance with all
rules and settled practices of such ex-
change imposing requirements with re-
spect to financial responsibility and the
segregation of funds or securities carried
for the account of customers.
(Sec. 206(4), 54 Stat. 852, as amended, 15
U.S.C. 80b-6) [27 F.R. 2150. Mar. 6. 19621


